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In the District Court of the United States in and 
for the Southern Division of the Northern Dis- 
trict of California, Second Division. 


No. 16,519. 


THE FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff, 
VS. 
feel), PRAY, 
Defendant. 


Third Amended Complaint on Promissory Note 
Against Guarantor. 

Now comes the plaintiff and for its third amended 

complaint herein alleges: 
I. 

That plaintiff is now, and at all the times herein 
mentioned was, a banking corporation organized 
under the laws of the United States and carrying on 
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a banking business at Park Rapids, in the State of 
Minnesota. 
1D, 

That plaintiff is a citizen of the State of Minne- 
sota. 

JO 

That defendant is a citizen of the State of Cali- 
fornia and a resident of the northern district of 
California. 

IV. 

That more than three thousand dollars ($3,000), 
exclusive of interest and costs, are involved in the 
controversy herein. 

V. 

That at Park Rapids, in the State of Minnesota, 
on or about the 22d day of March, 1915, the White 
Stores Company [1*] made, executed and deliv- 
ered to plaintiff its promissory note in writing, a 
copy of which reads as follows: 

‘Park Rapids, Minn., Mareh 22d, 1915. 

March 22d, 1916, after date, (without grace) 

for value received, I promise to pay to the order 
of THE FIRST NATIONAL BANK OF 
PARK RAPIDS $4,500.00 Four Thousand Five 
Hundred dollars with interest at the rate of 8 
per cent per annum, payable annually from date 
until paid. Payable at The First National 
Bank, Park Rapids, Minn. 

All the signers and endorsers hereby severally 


*Page-number appearing at foot of page of original certified Transcript 
of Record. 
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waive demand, notice of non-payment, and pro- 
nest. 
THE WHITE STORES COMPANY. 
By J. SHERE, 
Pres. 
Bye lainey. 
Secretary.” 
(Endorsed on the back as follows:) 
‘For value received I guarantee the payment 
of the within note at maturity or any time 
thereafter waiving demand, protest and notice 


of protest. 
J. SHERE. 
RieMeP RAY. 
‘‘Hndorsement on principal: Balance due on 
Principal. 5/7 18 9938.21 3506.79.’ 


VE 

That on or about March 22, 1915, and prior to 
the delivery of the same, the defendant, in writing, 
for value received, guaranteed the payment of said 
note at maturity and waived demand, protest and 
notice of protest of same. 

Vall. 

That the said White Stores Company became 
insolvent prior to 1918 and that its property was 
placed in the hands of trustees in insolvency and 
defendant during the years 1916, 1918 and 1919 
requested plaintiff not to press the payment of 
said note, and assured plaintiff that dividends 
would be received from the said trustees of said 
White Stores Company to apply on said note dur- 
ing the years above mentioned; and defendant 
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further assured plaintiff that an extension would 
enable defendant to secure from other sources 
money to apply on the said note; and plaintiff in 
compliance with said requests and assurances did 
not [2] press the payment of said note during 
said years of 1916, 1918 and 1919; and plaintiff 
at the request of defendant extended the maturity 
of said note and said maturity was extended to 
September 19, 1919, and relying upon said requests 
of defendant to extend the maturity of said note 
and to refrain from instituting suit on the same, 
plaintiff extended the maturity of same until Sep- 
tember 19, 1919. 
VILL. 

That no part of said note has been paid, except 
the sum of $993.21, which was paid thereon May 
15, 1918. 

And for a second cause of action against said 
defendant, plaintiff alleges: 

if. 

That plaintiff is now, and at all the times herein 
mentioned was a banking corporation organized 
under the laws of the United States and carrying 
on a banking business at ss Rapids, in the State 
of Minnesota. 

IL. 

That plaintiff is a citizen of the State of Minne- 
sota. 

III. 

That defendant is a citizen of the State of Cali- 
fornia and a resident of the northern district of 
California. 
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IV. 

That more than three thousand dollars ($3,000), 
exclusive of interest and costs, are involved in the 
controversy herein. 

Vv. 

That at Park Rapids, in the State of Minnesota, 
on [3] or about the 22d day of March, 1915, the 
White Stores Company made, executed and deliv- 
ered to plaintiff its promissory note in writing, a 
copy of which reads as follows: 

‘‘Park Rapids, Minn., March 22d, 1915. 

March 22d, 1916, after date, (without grace) 
for value received, I promise to pay to the 
order of THE FIRST NATIONAL BANK 
OF PARK RAPIDS $4,500.00 Four Thou- 
sand Five Hundred Dollars with interest at 
the rate of 8 per cent per annum, payable an- 
nually from date until paid. Payable at the 
First National Bank, Park Rapids, Minn. 

All the signers and endorsers hereby sev- 
erally waive demand, notice of non-payment, 
and protest. 

THE WHITE STORES COMPANY. 


By J. SHERE, 
Pres. 
By Re. PRAY. 
Secretary.’”’ 


(Endorsed on the back as follows:) 
“For value received I guarantee the pay- 
ment of the within note at maturity or any 
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time thereafter waiving demand, protest and 
notice of protest. ; 
J. SHERE. 
R. FF. PRAY” 
‘‘Rndorsement on principal: Balance due 
on Principal 5/7 18 993.21 3006.79.”’ 
VL 

That on or about March 22, 1915, and prior to 
the delivery of the same, the defendant, in writing, 
for value received, guaranteed the payment of said 
note at maturity and waived demand, protest and 
notice of protest of same. 

VIL. 

That no part of said note has been paid, except 
the sum of $993.21, which was paid thereon Mav 
15, 1918. 

Vie. 

That within four years next preceding the he- 
ginning of this action the defendant in writing 
acknowledged the said indebtedness and promised 
to pay the same. 

WHEREFORE plaintiff demands judgment 
against the defendant in the sum of Four Thou- 
sand Five Hundred Dollars ($4500), with interest 
from March 22, 1915, at eight per cent per annum, 
less said sum of $993.21 to be applied upon the in- 
terest and costs. 

WILLARD P. SMITH. 
MARK WOOLEY, 
Attorneys for Plaintiff. [4] 


+1 


vs. Rh. F. Pray: 


United States of America, 
State of California, 
City and County of San Francisco,—ss. 

Willard P. Smith, being first duly sworn, deposes 
and says: # 

That he is the attorney for the plaintiff above 
named; that he has read the foregoing third 
amended complaint and knows the contents thereof 
and that the same is true of his own knowledge, 
except as to the matters therein stated on informa- 
tion and belief and as to those matters that he 
believes it to be true. 

The reason why this verification is not made by 
plaintiff is that plaintiff is a corporation organ- 
ized under the laws of the United States and doing 
business in the State of Minnesota and none of its 
officers reside or are within the State of California 
or in the City and County of San Francisco where 
affiant has his office. 

WILLARD P. SMITH. 


Subscribed and sworn to before me this 28th day 
of November, 1921. 

[Seal] BJ, CASEY, 
Notary Public in and for the City and County 

of San Francisco, State of California. 

Receipt of a copy of the within third amended 
complaint is hereby admitted this 28th day of 
November, 1921. 

ALBERT A. ROSENSHINE, 
Atty. for Deft. 
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[Endorsed]: Filed Nov. 28, 1921. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [5] 


In the District Court of the United States,-in and 
for the Southern Division of the Northern Dis- 
trict of California, Second Division. 


No. 16,519. 
THE FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff, 
vs. 
Ree PAY , 
Defendant. 


Answer to Third Amended Complaint. 
Now comes defendant answering to the third 
amended complaint of plaintiff herein, and for 
answer thereto admits, denies and alleges as fol- 


lows: 
FIRST DEFENSE TO FIRST CAUSE OF 
ACTION. 
I 


Defendant denies that during the years 1916, 
1918 and 1919, or either of these or any year or at 
all, defendant requested plaintiff not to press the 
payment of said note. In that connection defend- 
ant avers that he was always anxious to have plain- 
tiff press the payment of said note, though de- 
fendant was not greatly desirous to have plaintiff 
press the payment of the guaranty by this defend- 
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ant. ‘That defendant never held out any induce- 
ment or request, however, to plaintiff not to press 
defendant herein upon said guaranty, or did any- 
thing whatsoever to cause plaintiff to refrain in 
any manner or for any time or at all from pro- 
ceeding against defendant and defendant’s guar- 
anty. 

Defendant denies that he ever assured plaintiff 
that dividends would be received from the trustees 
of White Stores Company in the years mentioned, 
or ever or at all. [6] Defendant, however, avers 
that dividends have accrued in the hands of said 
trustees of said White Stores Company, to apply 
and applicable on said note, in amounts at this 
time unknown to defendant but known to plain- 
tiff, and which amounts either have been already 
paid to plaintiff or await plaintiff’s acceptance 
in reduction or extinction of said note. 

Defendant is informed and believes and there- 
fore avers that said accumulations suffice to pay 
said note, and if not already distributed to plain- 
tiff, are now ready for such distribution, and 
available to plaintiff. 

Denies that defendant ever assured plaintiff 
that an extension would enable defendant to se- 
cure money from other sources to apply on said 
note or at all. Defendant avers that never at any 
time or place was plaintiff influenced in any man- 
ner or at all as to the time of bringing this or any 
action by any word or deed of defendant, written, 
spoken, or however manifested. 

Denies that any delay of plaintiff in failing to 
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press or in bringing said action was in compliance 
with requests and assurances, or either of these, 
from defendant, or from any person at all. 

Denies that plaintiff ever extended the maturity 
of said note, at any time or at all, or to any time 
oy at all. Denies that plaintiff ever extended 
the time for payment of said guaranty. Avers 
that if plaintiff ever extended the time for pay- 
ment of said note, such extension was never made | 
known to defendant, and such extension released 
defendant as guarantor from his guaranty on said 
note. 

Denies that defendant ever made any request 
to extend the maturity of said note and/or to 
refrain from [7] instituting suit thereon. 

ele 

Defendant has no information on which to form 
a belief, and basing his denial on that ground de- 
nies that no part of said note except the sum of 
$993.21 has been paid. 

Defendant is informed and believes and therefore 
alleges that all of said note has been paid, and 
also that there exist available to plaintiff funds 
of the principal debtor applicable to and sufficient 
for the extinction of said note and all thereof. 


SECOND DEFENSE TO FIRST CAUSE OF 
ACTION. 

And for a further, second and separate defense 
to said first cause of action in said third amended 
complaint, defendant avers: 

TT. 
That said purported cause of action is barred 
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by the Statutes of Limitation of the State of Cali- 
fornia, and by the provisions of Section 337 and 
339 of the Code of Civil Procedure of the State 
of California. Defendant avers that said statutes 
and each and all of them have run against said 
note and against said guaranty, and that more 
than two years, and that more than four years, 
have passed since the maturity of said note, and 
since the maturity of said guaranty. 
1A. 

That said sum of $993.21 was paid on or about 
May 7th, 1918, and was not paid by this defendant, 
or at his request, or with his knowledge, or with 
his funds. Defendant is informed and _ believes, 
and therefore avers, that same was paid by [8] 
the principal debtor upon said note, and in nowise 
availed to extend the time allowed bv law to sue 
or at all to toll the Statute of Limitations as to 
the guaranty or as to this defendant. That de- 
fendant has done nothing to preclude or delay 
the operation of said Statute of Limitations, and 
expressly relies on same. 


THIRD DEFENSE TO FIRST CAUSE OF 
ACTION. 

And for a further, third and separate defense to 
the first cause of action in said third amended 
complaint, defendant avers: 

Ve 

That it does not set forth facts sufficient to con- 
stitute a cause of action, in that while it avers 
that said note has not been paid, it nowhere avers 
that said guaranty has not been paid. That said 
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guaranty is an obligation distinct from said note, 

and so held in 164 Cal. 332 and other cases. 

FIRST DEFENSE TO SECOND CAUSE OF 
ACTION. 

For a first defense to the second cause of ac- 
tion set forth in said third amended complaint, 
defendant admits, denies and alleges as follows: 

[. 

Defendant has no information on which to form 
a belief, and basing his denial upon that ground, 
denies that no part of said note except the sum of 
$993.21 has been paid. 

Defendant is informed and believes, and there- 
fore alleges, that all of said note has been paid, 
and also that there exists funds of the principal 
debtor applicable to and sufficient for the ex- 
tinction of said note, and all thereof. [9] 

II. 

Denies that within four (4) years next preced- 
ing the commencement of this action, or at any time 
or at all, the defendant in writing or otherwise 
acknowledged said indebtedness or any indebted- 
ness, and denies that within said time or ever, he 
promised to pay same or any thereof. 


SECOND DEFENSE TO SECOND CAUSE OF 
ACTION. 
(Statute of Limitations. ) 

And for a further, second and separate defense 
to said second cause of action, defendant avers 
that: 

III. 
Said purported cause of action is barred by the 
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Statutes of Limitation of the State of California, 
and by the provisions of Section 337 and 339 of 
the Code of Civil Procedure. Defendant avers 
that said statutes have run against said note and 
against said guaranty, and that defendant has 
never since the running of said statutes promised 
to pay said indebtedness, or acknowledged said 
indebtedness. 


THIRD DEFENSE TO SECOND CAUSE OF 
ACTION. 

And for a further, third and separate defense 
to the second cause of action set forth in said 
third amended complaint, defendant avers that: 

IV. 

It does not set forth facts sufficient to consti- 
tute a cause of action. That it appears to recog- 
nize that the Statute of Limitations has run against 
the original guaranty, and apparently attempts 
to rely upon a new promise as the basis of action, 
and that said new promise is not set up and is 
not [10] pleaded, and the reference thereto is 
a mere conclusion of the pleader and insufficient 
for any purpose. 

WHEREFORE, defendant prays that plaintiff 
take nothing by its third amended complaint herein, 
and that defendant be hence dismissed with his 
costs. 

ALBERT A. ROSENSHINE and 
GOLDMAN, NYE & SURR. 
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State of California, 
City and County of San Francisco,—ss. 

Albert A. Rosenshine, being first duly sworn, de- 
poses and says: That he is one of the attorneys 
for defendant above named; that he has read the 
foregoing answer to the third amended complaint of 
plaintiff, and that same is true of his own knowledge, 
except as to matters therein stated on information 
and belief, and as to those matters he beheves it to 
‘be true. 

That the reason why this verification is not made 
by defendant is that defendant has his office and 
residence and actually in the County of Tehama, 
and the office and residence of affiant are both in 
the City and County of San Francisco, 

ALBERT A. ROSENSHINE. 


Subseribed and sworn to before me this 23d day 
of December, 1921. 
[Seal] EUGENE W. LEVY, 
Notary Public in and for the City and County of 
San Francisco, State of California. [11] 


Due service and receipt of copy of within answer 
admitted this 23d day of December, 1921. 
WILLARD P. SMITH, 
Attorney for Plaintiff. 


[Endorsed]: Filed Dec. 23, 1921. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[12] 
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In the District Court of the United States, in and 
for the Southern Division of the Northern Dis- 
trict of California, Second Division. 


No. 16,519. 
THE FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff, 
VS. 
ine. PRAY, 
Defendant. 


(Stipulation Waiving Jury.) 
A jury is hereby waived. 
Dated: San Francisco, December 21, 1921. 
WILLARD P. SMITH, 
Attorney for Plaintiff. 
ALBERT A. ROSENSHINE, 
VINCENT SURR, 


Attorneys for Defendant. 


So ordered: 
FRANK H. RUDKIN, 
Judge. 
[Endorsed]: Filed Dec. 22, 1921. W. B. Mal- 


ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[13] 
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At a stated term, to wit, the November term, A. D. 
1921, of the Southern Division of the United 
States District Court for the Northern District 
of California, Second Division, held at the 
courtroom in the City and County of San Fran- 
cisco, on Friday, the 20th day of January, in the 
year of our Lord one thousand nine hundred 
and twenty-two. Present: The Honorable 
WILLIAM C. VAN FLEET, District Judge. 


(Title of Cause.) 


Minutes of Court—January 20, 1922—Order Grant- 
ing Motion for a Judgment of Nonsuit, etc. 

Defendant moved the Court for a judgment of 
nonsuit and after arguments by counsel the said 
motion was submitted and being fully considered, it 
was ordered that said motion be granted and that a 
judgment of nonsuit be entered herein accordingly, 
with costs to the defendant. [14] 


In the Southern Division of the United States 
District Court, in and for the Northern District 
of California, Second Division. 


No. 16,519. 
THE FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff, 
VS. 
R. F. PRAY, 


Defendant. 
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Judgment of Nonsuit. 

This cause having come on regularly for trial on 
the 20th day of January, 1922, before the Court 
sitting without a jury, a trial by jury having been 
waived by written stipulation filed; Willard P. 
Smith, Esq., appearing as attorney for plaintiff and 
Albert A. Rosenshine and Vincent Surr, Esqrs., ap- 
pearing as attorneys for the defendant; and the trial 
having been proceeded with and evidence having 
been introduced on behalf of plaintiff, and the at- 
torney for the defendant having, at the close of 
plaintiff’s case, moved the Court for a judgment of 
nonsuit and the Court, after due consideration, hav- 
ing ordered that said motion be granted and that a 
judgment of nonsuit be entered herein with costs 
to the defendant ; 

Now, therefore, by virtue of the law and by reason 
of the premises aforesaid, it is considered by the 
Court that plaintiff take nothing by this action; that 
judgment of nonsuit be and the same is hereby 
entered against said plaintiff herein; that defendant 
go hereof without day and that said defendant do 
have and recover of and from said plaintiff his costs 
herein expended taxed at $20.80. 

Judgment entered January 20, 1922. 

WALTER. B. MALING, 
Clerk. [15] 
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District Court of the United States, Southern Divi- 
sion of the Northern District of California. 


No. 16,519. 
FIRST NATIONAL BANK OF PARK RAPIDS, 
Plaintiff, 
VS. 
Ral® Pima y, 
Defendant. 


Bill of Exceptions. 

BE IT REMEMBERED: That the above-entitled 
action came on regularly for trial on Friday, the 
20th day of January, 1922, at 10 o’clock A. M. on 
that day, before Hon. Wm. C. Van Fleet, Judge, 
without a jury, a jury having been waived by written 
stipulation heretofore filed herein; the above-named 
plaintiff being represented by Willard P. Smith, 
Esq., of San Francisco, California, and the above- 
named defendant, R. F. Pray, being represented 
by Albert A. Rosenshine, Esq., and Vincent Surr, 
Esq., of San Francisco, California; and the follow- 
ing proceedings and none others were had, and the 
following evidence and none other was offered and 
received : 

Thereupon an opening statement of said cause was 
made by counsel for plaintiff. 
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Testimony of W. M. Taber, for Plaintiff. 


Thereupon W. M. TABER was called as a witness 
for the plaintiff.and, after having been duly sworn, 
testified as follows: 


Direct Examination. 

I live at Park Rapids, Minnesota, and was the 
President [16] of the plaintiff bank during re- 
lations with the defendant, and had been President 
for twenty years. J recognize the note in question; 
that is the note in question; the guarantee in ques- 
tion is endorsed on the back of the note. 

The note in question was thereupon offered in 
evidence and, being produced and examined by 
counsel for defendant, it was offered and received 
in evidence without objection, said note reading as 
follows: 

‘*Park Rapids, Minn., March 22d, 1915. 

“March 22d, 1916 after date (without grace), for 
value received, I promise to pay to the order of 
THE FIRST NATIONAL BANK OF PARK 
RAPIDS $4500.00 Four Thousand Five Hundred, 
Dollars with interest at the rate of 8 per cent per 
annum, payable annually from date until paid. 
Payable at The First National Bank, Park Rapids, 
Minn. 

‘‘All the signers and endorsei's hereby severally 
waive demand, notice of nonpayment, and protest. 

“THE WHITE STORES COMPANY. 
“By J. SHORE. Pies. 
“By R. F. PRAY, Secretary.’’ 
(Endorsed on the back as follows:) 
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(Testimony of W. M. Taber.) 

‘For value received I guarantee the payment of 
the within note at maturity or any time thereafter 
waiving demand, protest and notice of protest. 

‘J. SHORE. 
“Rh, I BRAY? 

‘Endorsement on principal Balance due on Prin- 
cipal. 5/7 18 993.21 3506.79”’ 

WITNESS.—(Continuing.) I had certain cor- 
respondence with Mr. Pray in regard to this note, 
and he was out here in California during that time. 
Letters passed between me at Park Rapids, Minne- 
sota, and Mr. Pray here in California. 

Counsel for plaintiff then produced and offered in 
evidence a letter which, upon being examined by 
counsel for defendant, was objected to by said coun- 
sel for defendant on the ground that it was imma- 
terial, irrelevant and incompetent, and that it had 
nothing to do with the question of waiver of the 
statute or the question of forbearance; which ob- 
jection was sustained; to which plaintiff’s counsel 
[17] excepted, which exception was then and there 
allowed, and is herein designated as ‘‘ Exception 
No. 1,”’ and plaintiff now assigns said ruling as 
error. 

Said letter reads as follows (dated March 29, 
1915): 

“Mr. W. M. Taber, 
‘President The First National Bank, 
‘‘Park Rapids, Minn. 

Dear Sir: Pursuant to your letter of March 22d, 
IT am sending you herewith my check for $1500.00 
and also the two notes of the White Stores Co. for 
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$1500.00 and $4500.00 respectively. The first one 
named, we understand you are to cancel and keep 
on file with the other papers concerning this trans- 
action. 

‘‘The payment on the $4500.00 note to be made 
from time to time as mentioned in a former letter. 

‘‘T would appreciate greatly if you could send me 
maps showing the locations of the various lands 
described in the list which you sent me. Also ad- 
vise me if the taxes are paid and the interest on 
the mortgages. Also advise me when the other 
mortgages expire. 

‘‘Please let me know all of the above before you 
transfer the Shore mortgages to me as I may prefer 
to let the matter stand as it is rather than assume 
the payment of the other mortgages. Also let me 
know in a general way whether you think it would 
be possible to renew the other mortgages providing 
they become due within a year. 

‘‘Thanking you for fixing this matter up for me, 
I remain, 

“Yours very truly, 
On, POPRAY:” 

Plaintiff’s counsel then produced and offered in 
evidence a letter dated October 7th, 1915, and the 
same being examined by counsel for defendant its 
introduction was objected to by him on the same 
grounds; which objection was sustained; to which 
plaintiff’s counsel excepted, which exception was 
then and there allowed, and is herein designated 
as ‘‘Hixception No. 2,’’ and plaintiff now assigns 
said ruling as error. 
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Said letter reads as follows: 

‘Park Rapids, Minnesota, October 7th, 1915. 
“MP R. F. Pray, 
‘“Westwood, Calif. 

‘‘Dear Sir: Yours of the 1st inst., to our Mr. 
Taber is at hand, and in regard to the White Stores’ 
note would say that I understand the conditions 
under whieh we are holding this note. Mr. Taber 
is still at the Rochester Hospital where he has 
undergone an operation for gall trouble. We expect 
him back here about the latter part of next week, 
as he seems to be getting along nicely. 

‘“Yours very respectfully, 
“M. C. SCHONEBERGER.”’ 

Counsel for plaintiff hereupon produeed and of- 
fered in evidence a letter dated February 21st, 1916, 
which upon examination was objected to by counsel 
for defendant; on the same grounds, and on the 
further ground that it was before the note became 
due, before the statute began to run; which objection 
was sustained; to which [18] ruling plaintiff’s 
counsel exeepted; which exception was then and 
there allowed, and is hereby designated as ‘‘ Exeep- 
tion No. 3.’’ Plaintiff now assigns said ruling, to 
which said exeeption was taken, as error. Said 
letter reads as follows: 

‘‘Park Rapids, Minnesota, February 21st, 1916. 
“Mr RK. F. Pray, 

‘Westwood, Calif. 

“Dear Sir: I have yours of February 16th in 

veference to the J. Shere matter, and replying will 
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say that the $17,800 mortgage to Wyman-Partridge 
is recorded before our mortgage and makes no men- 
tion of our mortgage in any way, and unless we 
could show that they knew about ours it probably 
would come ahead of the $6,000 mortgage given to 
us by Mr. Shere, he told me that this mortgage 
could be taken up at any time, or that he could 
make almost any arrangement with them. 

‘‘T am writing Mr. Shere to-day concerning this 
matter and asking him to have it attended to; that 
is, to have them either release the $17,800 mortgage 
and make a new one, or give us an agreement 
whereby the $6,000 mortgage would be taken care be- 
fore they look to their mortgage. I do not know 
for sure just what he can do. We are very anxious 
indeed, to have this matter cleaned up, and of course 
if you can now arrange to pay the balance of the 
$5,000 mortgage, we will assign this mortgage to 
you, and do our best to get a second mortgage made 
on the property. 

‘Yours very respectfully, 
“W. M. TABER.” 

‘“] have not been able to get any interest out of 
Shere. The $4,500 note will be due Mch 22d and I 
shall be very glad to have it taken up.’’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated May 23d, 1916, and 
upon examination, the introduction of said letter in 
evidence was objected to by counsel for defendant 
on the same ground, which objection was sustained. 
To said ruling plaintiff’s counsel excepted; which 
exception was then and there allowed, and is hereby 
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designated as ‘‘Exeception No. 4.’’ Plaintiff now 
assigns said ruling, to which said exception was 
taken, as error. Said letter reads as follows: 
‘‘Westwood, Cal. May 23, 1916. 
““Mr. W. M. Taber, 
‘First National Bank, 
‘Park Rapids, Minn. 

‘‘Dear Sir: In reply to your letter of May 18th 
J wonder if it would not be possible in some way to 
have Mr. Shere adjust the mortgage in some way 
with Wyman-Partridge Co. by cancelling the old one 
and giving a new one to have the one they give you 
take precedence over it. It must have been Mr. 
Shere’s intention to have the one they give you 
filled before the one for Wyman-Partridge. This 
may seem like an [19] unusual procedure but Mr. 
Shere is an unusual man and does things in an un- 
usual manner and I will ask you to take the matter 
up along this line and see if you cannot get it 
fixed as I have suggested. What I mean is this. 
By endorsement J. Shere is responsible for the notes 
and to escape some of the liability on this, he might 
be able to make the trade. 

‘‘Is there any reason why you could not put in 
the claim on the notes which the White Stores Co. 
gave you in the amount of $6,000, as the matter 
probably stands that way on their books. Any 
dividend paid would, therefore, be on the larger 
amount and it would make it so much less for 
someone to make up the difference. 

‘‘With the good times on the iron range I think 
the White Stores Co. will pay out much better 
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than intimated in your letter, especially if put un- 
der a competent manager and if we could get the 
mortgage adjusted as suggested and claim filed for 
$6,000 instead of $4,500, it would leave the amount 
to be made up very considerable less than now 
appears. The $1,500 which I sent you a year ago 
could be kept as a credit to my personal account 
if you could handle it in this way. There is cer- 
tainly no evidence to show that the White Stores 
Co. took up the $1,500 note. 

‘‘T am not in position at this time to take ad- 
vantage of the offer made in the last paragraph 
of your letter, but I would still be glad if you could 
give me the valuation of the land upon which Mr. 
Shere give the mortgage, as asked for in a former 
letter. 

‘‘Yours truly, 
Rae Haare Aas 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated June Ist, 1916, and, 
upon examination, the introduction of said letter 
in evidence was objected to by counsel for defend- 
ant on the same ground, but not on the ground it 
is a copy, which objection was sustained. To said 
ruling plaintiff’s counsel excepted; which excep- 
tion was then and there allowed, and is hereby 
designated as ‘“‘EXCEPTION No. 5.’’ Plaintiff 
now assigns said ruling, to which said exception 
was taken, as error. Said letter reads as follows: 
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‘June 1, 1916. 
Mie R. BF. Pitay, 
‘Westwood, Cal. 

‘‘Dear Sir: I have yours of May 23rd in refer- 
ence to the White Store Company’s note, and re- 
plving will say that I feel very sure that Mr. 
Sheere is not able to get the Wvyman-Partrich 
people to release their mortgage. They promised 
to let me hear from them before June Ist but up 
to this I have heard nothing from them. On a 
separate sheet I give you as near as I ean the valu- 
ation of the lands that we have in the six thou- 
sand dollar ($6000) mortgage. I am very anxious, 
of course, to get this matter cleaned up. I am 
ready and [20] willing to do anything I can to 
help you but as vou know, of course, when the 
loan was made it was made on the stripe of vour 
endorsement and it is really vou that we are look- 
ing to for our payment and I would appreciate 
it very much if you would arrange at this time 
to take the loan up as it is due and we, of course, 
ought to have our money. If you can not take it 
all up at this time I would suggest that you pay 
us what you can and I will take a new note from 
you bearing interest at the rate of six per cent 
and will hold the White Stores notes as collateral 
security to your note. 

‘‘T inclose you, herewith, a few blanks and you 
can fill them out payable to us in such amounts 
as you will be able to take care of and return to 
me and we will do our best to get what we can 
out of the White Stores Company’s assets on the 


us. K. Fo Pray 27 


strength of the six thousand dollar ($6000) notes. 

‘‘T melose you a little assignment or statement 
concerning the fifteen hundred dollars we now have 
and if satisfactory you can sign and return to me 
so that I can file a claim for the six thousand dol- 
lars ($6000) and interest. 

‘‘J am very sorry, indeed, that this has fallen so 
heavily on you but see no other way out of it at 
the present time. 

Mours trulk 


‘“President.”’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated November 19th, 
1918, and, upon examination, counsel for defend- 
ant made the same objection to its introduction in 
evidence, and further objected to it on the ground 
that it has an offer of settlement made by the bank 
to the defendant, and that the offer was never 
accepted; which objection was sustained. To said 
ruling plaintiff's counsel excepted, which exception 
was then and there allowed, and is hereby de- 
signated as ‘‘HXCEPTION No. 6.’’ Plaintiff now 
assigns said ruling, to which said exception was 
taken, as error. Said letter reads as follows: 

‘November 19th, 1918. 
“ivi Ko Ff. Pray, 
‘Westwood, Cal. 

‘‘Dear Sir: We have been hoping we would be 
able to get something more out of the trustee in 
the White Stores Company but now have abso- 
lutely given up all hopes. We are still holding a 
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loan of $4500 dated March 23, 1915 and upon which 
on May 17th, 1918, we received from the trustee 
$993.21 which has been endorsed on the note, leav- 
ing a balance of $3506.79 and interest. 

‘‘T always feel it is unnecessary to make ex- 
pense if it can be avoided and at this time am 
gomg to make you this proposition Mr. Pray. 
You send us one-half of the balance of this note 
without taking into consideration the interest, that 
is $1753.40 and we will cancel your name from the 
back of the note which entirely releases you. I 
feel that this [21] is more than meeting you half 
way and trust we will receive a remittance as 
above stated by return mail. This holds good only 
that you do so this month. 

‘‘We would be willing to take Liberty Bonds if 
you prefer. 

“Yours truly, 


‘*Pres.”’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated November 26, 1918, 
and, upon examination, counsel for defendant made 
the same objection to the introduction of said let- 
ter in evidence, which objection was sustained. 
To said ruling plaintiff’s counsel excepted, which 
exception was then and there allowed, and is 
hereby designated as ‘‘EXCEPTION No. 7.” 
Plaintiff now assigns said ruling, to which said 
exception was taken, as error. Said letter reads 
as follows: 
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‘‘Westwood, Cal., November 26, 1918. 
“W. M. Taber, 
‘‘Pres., First National Bank, 
‘‘Park Rapids, Minn. 

‘Dear Sir: I have received your letter of Nov. 
19th in regard to the notes of the White Stores 
Co., and wish to thank you for the kind manner 
in which you have referred to them. 

‘‘By same mail I also had a letter from the new 
trustee of the White Stores Co. in regard to final 
hearing, and have written my attorneys, Courtney 
& Courtney, for a little further mformation. I 
should hear from them in a few days and will then 
communicate with you. 

‘‘With personal regards, J remain, 

‘“‘Very truly yours, 
lee He PUR AGY 2” 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated December 2d, 1918, 
and, upon examination, the introduction of said 
letter in evidence was objected to by counsel for 
defendant on the grounds before stated, which ob- 
jection was sustained. To said ruling plaintiff’s 
counsel excepted, which exception was then and 
there allowed, and is hereby designated as ‘‘HX- 
CEPTION No. 8.”’ Plaintiff now assigns said rul- 
ing, to which said exception was taken, as error. 
Said letter reads as follows: 

‘*Dec, 2nd, 1918. 
eer, KR. F. Pray, 
‘“Westwood, Calif. 
‘‘Dear Sir: I am just in receipt of yours of No- 
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vember 26th and, as stated in my former letter, 
we will be glad to have vou give this due consid- 
eration at as early a date as possible [22] and 
advise us. 

‘Kindly give us your final answer between now 
and the 15th of this month. 

‘With personal regards, I am, 

‘‘Very sincerely vours, 
“W. M. TABER.”’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated December 11th, 
1918, and, upon examination, to the introduction 
of said letter in evidence counsel for defendant 
made the same objection as heretofore, which ob- 
jection was sustained. To said ruling plaintiff’s 
counsel excepted, which exception was then and 
there allowed, and is hereby designated as ‘‘EX- 
CEPTION No. 9.’’ Plaintiff now assigns said rul- 
ing, to which said exception was taken, as error. 
Said letter reads as follows: 


‘“‘Westwood, Cal., Dec. 11, 1918. 
“Wm. McTaber, 
‘‘Pres., First National Bank, 
‘‘Park Rapids, Minn. 

‘Dear Sir: Referring to our recent correspond- 
ence in regard to the White Stores notes. I have 
just to-day received a letter from Courtney & 
Courtney, attorneys at Duluth, saying that there 
was in the hands of trustee, considerable amount 
for distribution to the creditors of that company, 
and the distribution would soon be made. 

‘(When this is done, I should be very glad to 
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hear from you again. Please understand I do not 
wish to stall this matter off, but believe it is only 
proper to apply the distribution which you receive 
on these notes before making settlement. 
‘Very truly yours, i 
“R. FL. PRAY.” 


Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated December 16th, 
1918, from the plaintiff to the defendant, the intro- 
duction of which in evidence was overruled by the 
Court. To said ruling plaintiff’s counsel excepted; 
which exception was then and there allowed, and 
is hereby designated as ‘‘EXCEPTION No. 10.”’ 
Plaintiff now assigns said ruling, to which said 
exception was taken, as error. 


Said letter reads as follows: 

‘‘Park Rapids, Minnesota, Dec. 16th, 1918. 
oir, EK. BE. Pray, 
‘“Westwood, Calif. 

‘‘My dear Mr. Pray: I have yours of December 
Jith im reference to the White Stores Company 
note and replying will say this. Of course, you 
realize I am very anxious, indeed, to get [23] 
this matter cleaned up and off our books. 

‘““Tf you care to make remittance as per my for- 
mer letter, at this time, I will do this. I will agree 
to give you one half of any further amounts that 
we receive from the trustee. I should think this 
would be quite satisfactory to you. 
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‘Kindly let me hear from you concerning this 
and oblige. 
‘Yours truly, 
“W. M. TABER, 
‘*President.”’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated July 31st, 1919, 
and, upon examination, the introduction of said 
letter in evidence was objected to by counsel for 
defendant on the same grounds as _ heretofore, 
which objection was sustained. To said ruling 
plaintiff’s counsel excepted; which exceptiou was 
then and there allowed, and is hereby designated 
as “EXCEPTION No. 11.”’ Plaintiff now assigns 
said ruling, to which said exception was taken, as 
error. 

Said letter reads as follows: 

‘‘Park Rapids, Minnesota, 7/31/19. 
“Mar. es Hs eray, 
‘‘Westwood, Cal. 

‘‘My Dear Sir: The First National Bank of Park 
Rapids has turned over to me, for adjustment, a 
note upon which you appear as a guarantor, dated 
March 22nd, 1915, and upon which there remains 
still due, the sum of $3506.79 and interest. 

‘‘You are of course familiar with the entire mat- 
ter and there is no necessity for my going into de- 
tails, except to advise you that the Bank feels that 
they must do something to protect its interests. 
I am advised by the Receiver of the White Stores 
Company that it will be some time before they can 
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be close up this matter, as they have sued the Red 
River Lumber Company and except to proceed on 
the double stock-holders hability. However I am 
instructed to advise you that to clean this matter 
up, the Bank will accept the face of the note and 
will return to you all dividends that they receive 
in connection with the receivership. 

‘‘In the event that you do not see fit to accept 
this proposition, the Bank have instructed me to 
sue on the note. This would be distasteful to the 
Bank, as well as the writer and I trust such course 
will not be necessary. 

‘‘Please let me hear from you at your earlest 
convenience. With kindest personal regards to 
yourself and family. I am, 

‘Very Truly Yours, 
“MARK J. WOOLLEY.”’ 

WITNESS. — (Continuing.) There was some 
correspondence between Mr. Woolley and Mr. 
Pray. 

Mr. ROSENSHINE. —I will coneede that Mr. 
Woolley was the attorney [24] for the Bank. 

WITNESS.—(Continuing.) He was acting for 
the Bank at that time. 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated August 8th, 1919 
(in response to the letter last offered in evidence), 
the introduction of which was objected to on the 
same grounds, and in addition thereto objection 
was made to the admission of the answer on the 
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ground that it sets forth a conditional compromise, 
if it sets forth a compromise; which objection was 
sustained. To said ruling plaintiff’s counsel ex- 
cepted; which exception was then and there al- 
lowed, and is hereby designated as ‘‘EXCEPTION 
No. 12.’ Plaintiff now assigns said ruling, to 
which said exception was taken, as error, 

Said letter reads as follows: 

‘‘Westwood, Calif., Aug. 8, 1919. 
“Mr. Mark J. Woolley, 
‘‘Park Rapids, Minn. 

‘““My Dear Mark: I have your letter of July 
31st relative to the White Stores note given to the 
First National Bank, Park Rapids, and bearing 
my endorsement. 

‘‘Last spring Mr. Taben wrote me that the bal- 
ance of the note was about $3,500.00 and that if 
we would send one-half of this amount, he would 
cancel the entire obligation against the White 
Stores and against me as an endorser. At that 
time I wrote Mr. Shere and told him about this 
offer and asked him to pay half of this settle- 
ment, and if he did, I would pay the other half 
and thus wipe this note out. Mr. Shere did not 
respond to this letter and [I have written him again 
on the subject. 

‘‘This whole affair of the White Stores Co. has 
been a most unfortunate thing for me as I lost 
$20,000.00 thru this investment and never felt I 
was responsible for it morally as I had nothing to 
do with the management of the stores, 
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‘‘In addition to this loss I have already sent Mr. 
Taber $1500.00 and am very anxious, indeed, to 
see it cleaned up, as it certainly has been a source 
of worry and anxiety to me. 

‘Would you not kindly ascertain Mr. Shere’s 
address and take the matter up with him direct 
and see if you cannot get half of the amount that 
Mr. Taber offered to settle for, and I will send the 
other half and get it out of the way. 

‘‘Hoping vou will do this for me, I remain, 

‘‘Very truly yours, 
‘Sige He EwAey,”’ [25 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated August 29th, 1919, 
and, upon examination, counsel for defendant made 
the same objection to the introduction of said let- 
ter in evidence; which objection was sustained. 
To said ruling plaintiff’s counsel excepted; which 
exception was then and there allowed, and is 
hereby designated as “EXCEPTION No. 13.” 
Plaintiff now assigns said ruling, to which said ex- 
ception was taken, as error. 

Said letter reads as follows: 

‘“‘Park Rapids, Minnesota, 8/29/19. 
witek. KF, Pray, 
‘“Westwood, Cal. 

‘“‘My Dear Mr. Pray: I have a letter from J. 
Shere dated the 20th inst. in reply to a letter from 
me written after I had received your letter, in 
which he advises me that he has written you that 
he can do nothing at this time. 

‘““T have again taken the matter up with Mr. 
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Taber and he tells me that he wrote you Nov. 
19th, 1918, making you the proposition you sug- 
gested in your letter, but that same was contingent 
upon an acceptance during the month of Nov., 
1918 and inasmuch as you did not see fit to accept 
same, he now advised me that he would not settle 
on that basis. 

‘“You will understand that I have no discretion 
in this matter, the Bank simply renews the offer 
T made vou in mv former letter and that is con- 
tingent upon an early adjustment. 

‘‘T cannot help but feel that Shere is not doing 
the square thing with you, I see him frequently, 
he is located in the Andrus building two doors 
from my father’s office and I believe that he is 
making money, but of course has no tangible as- 
sets. 

‘‘The Bank looks to you as a responsible party 
for this money, anything that I could do for you 
in getting a settlement out of Shere I would be 
glad to do, but the Bank insists upon a settle- 
ment in the immediate future or they will insist 
upon an action being started to recover the total 
amount due with interest. 

‘‘T appreciate your position in this matter and 
realize that the whole affair was an unfortunate 
one, but you realize that banks look at the busi- 
ness, not the human side of questions. 

‘‘T shall greatly appreciate an early reply and 
trust that same will be adjusted without the un- 
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pleasantness of having to institute an action. 
‘‘Very truly yours, 
“MARK J. WOOLLEY.”’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence a letter dated September 19th, 
1919, and, upon examination, the introduction of 
said letter in evidence was objected to by counsel 
for defendant [26] on the same grounds as here- 
tofore stated, and in addition that the language 
of the letter is such that there can be no question 
that there is no request to forbear, the language 
being, ‘‘Inasmuch as the bank insists upon its 
legal right to sue the endorsers of the note, for 
which, however, I do not blame them, I suggest 
that they go ahead and sue either Mr. Shere or 
inyself, or jointly, and ascertain what the outcome 
will be.”’ This objection was sustained. To said 
ruling plaintiff’s counsel excepted; which exception 
was then and there allowed, and is hereby desig- 
nated as ‘‘EXCEPTION No. 14.’’ Plaintiff now 
assigns said ruling, to which said exception was 
taken, as error. 

Said letter reads as follows: 

‘Westwood, Calif., Sept. 19, 1919. 
‘Mr. Mark J. Woolley, 
‘*Park Rapids, Minn. 

‘‘Dear Sir: Since our last correspondence, I have 
tried very hard to get Mr. Shere to pay his half 
of the remaining portion of the note due the bank 
at Park Rapids but without any success whatever. 

“Inasmuch as the bank insists upon its legal 
right to sue the endorsers of the note, for which, 
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however, I do not blame them, I suggest that they 
go ahead and sue either Mr. Shere or myself, or 
jointly, and ascertain what the outcome will be. 

‘‘Of course I am very sorry to have this action 
taken but see no way in which my legal rights 
may be determined any other way. 

‘‘Very truly yours, 
“R. EPR YY?’ 

Counsel for plaintiff hereupon produced and of- 
fered in evidence two letters dated respectively 
September 29th, 1919, and October 4th, 1919, and, 
upon examination, the introduction of said letters 
in evidence was objected to by counsel for defend- 
ant on the same grounds as heretofore stated, and 
as to the letter of October 4th the additional 
ground that there is nothing in the letter which 
could possibly be construed as a waiver of the 
statute. This objection was sustained. To said 
ruling plaintiff’s counsel excepted; which excep- 
tion was then and there allowed, and is hereby de- 
signated as “EXCEPTION No. 15.” Plaintiff 
now assigns [27] said ruling, to which said ex- 
ception was taken, as error. 

Said letter of September 29, 1919, reads as fol- 
lows: . 

‘‘Park Rapids, Minnesota, 9/29/19. 
“Mr. R. F, Prey, 
‘Westwood, Cal. 

‘Dear Sir: I have your favor of the 19th imst. 
and note what you say in regard to being unable 
to secure any kind of a settlement out of J. Shere. 

‘(In case I should be able to secure a note from 


vs. R. FB, Prey. 39 


Mr. Shere running to you, for one-half of the 
amount due, would you in that case adjust this 
matter with the Bank? 

“Tf you are interested in this proposition advise 
me and I will see what I can do. Im any event 
please let me know what you think about same, 

“Yours Truly, 
“MARK J. WOOLLEY.”’ 
Said letter of October 4, 1919, reads as follows: 


‘““Westwood, Calif., Oct. 4, 1919. 
“Mr. Mark J. Woolley, 
‘*Park Rapids, Minn. 

‘‘Dear Sir: In reply to your letter of Sept. 29th: 
‘‘T would not be satisfied to pay half the note 
with the understanding that Mr. Shere would give 
his note for the balance, as I am afraid Mr. Shere 
would not be in position to pay the note when it 
became due. I had thought you were proceeding 
to put this matter in court, so I referred the mat- 
ter to my attorney out here and he thinks it will 
be satisfactory, in order to determine just what 

my liability is, to have suit brot on the note. 
‘Sorry I cannot see my way on account of the 
reason given to take up Mr. Shere’s proposition. 

‘Yours truly, 

“Rh. bay,” 
Counsel for plaintiff hereupon produced and of- 
fered in evidence two letters dated respectively 
June 26th, 1920, and July 22d, 1920, and, upon 
examination, the introduction of said letters in 
evidence was objected to by counsel for defendant 
on the same grounds as heretofore stated. This 
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objection was sustained. To said ruling plaintiff’s 
counsel excepted; which exception was then and 
there allowed, and is hereby designated as ‘‘HX- 
CEPTION No. 16.’’ Plaintiff now assigns said 
ruling, to which said exception was taken, as error. 

Said letter of June 26th, 1920, reads as follows: 

‘‘Park Rapids, Minn., June 26th, 1920. 
“Miri. Hera, 
‘‘Westwood, Cal. 

‘‘My dear Sir: Mr. Taber has just been in to see 
me again in regard [28] to the notes he holds 
in which you are interested. 

‘‘He has just figured up the total amount, in- 
cluding interest, and the same amounts to about 
$5,300, which does not figure all of the interest. 
that is due. However, estimating it upon a basis 
of $5,000, Mr. Taber requested that I again write 
you making you the following proposition: 

‘““That the Bank will accept from you and give 
you a release from all further lability, the sum 
of $2,500. and pay you one-half of any amounts 
that may be realized from dividends yet to be paid 
from the trusteeship of the White Stores Com- 
pany. 

‘‘He would rather clean this matter up with you 
in this way than to be forced to go to the expense 
and trouble and the incidental unpleasantness 
of the institution of a lawsuit. He tells me that 
of course you were aware of the fact that at the 
time this money was loaned that he looked to you 
as the responsible individual in the transaction. 
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‘‘} trust that you can see your way clear to ad- 
just this matter on this basis and we shall be very 
elad if you so desire to institute an action in the 
State of Minnesota to recover from Mr. Shere, who, 
I think, is probably making some money. But in 
any event kindly give me a definite answer as to 
your intention in regard to adjusting this matter 
so that there will be no question as to what course 
the Bank must pursue. 

‘Very truly yours, 
“MARK J. WOOLLEY.”’ 
Said letter of July 22d, 1920, reads as follows: 
‘Westwood, Calif., July 22, 1920. 
“Mr. Mark J. Woolley, 
‘*Park Rapids, Minn. 
“My Dear Mr. Woolley: 

‘Since receiving your letter of June 26th in re- 
gard to the White Stores notes, which I endorsed, 
I have consulted with my attorneys here and they 
advise me to let the matter go to suit, as in that 
way my legal rights will be fully protected in the 
matter. 

‘‘T appreciate very much the lenient manner in 
which Mr. Taber has treated this matter, and am 
sorry I will not be in position to take advantage 
of his kindness. I think possibly the best for all 
concerned will be to let the matter go to trial. 

‘‘Hoping you are enjoying the best of good luck 
in your practice and in your business, I remain, 

‘Yours truly, 
ik. 1 RAAY.”” 
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WITNESS.—(Continuing.) All of these letters 
that the Bank received from Mr. Pray referred to 
this particular note, and there was no other in- 
debtedness during that period except this $4500 
note. 

Plaintiff thereupon rested. 

The defendant thereupon moved for a nonsuit, 
which [29] was granted. To which nonsuit 
plaintiff’s counsel excepted, which exception was 
thereupon allowed and is hereby designated as 
“HXCEPTION No. 17.’ Plaintiff now assigns 
said ruling, to which said exception was taken, as 
error. 

AND BE IT FURTHER REMEMBERED that 
the above and foregoing bill of exceptions is a 
full, true and correct statement of all the evidence 
in the cause, also of all objections, rulings and ex- 
ceptions and other proceedings in and upon the 
trial. And now, within due and proper time, said 
plaintiff presents and tenders this its said bill of 
exceptions to said Court, and prays that the same 
may be settled, approved and allowed, signed and 
certified. 

Dated, San Francisco, March Ist, 1922. 

FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Said Plaintiff, 
By WILLIAM P. SMITH, 
Its Attorney. 


Stipulation Approving Bill of Exceptions. 
It is hereby stipluated and agreed that the fore- 
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going bill of exceptions is true and correct in all 
particulars, and that the same may be made a part 
of the records in the above-entitled case. 
Dated, San Francisco, March 1st, 1922. 
FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff. 
By WILLIAM P. SMITH, 
Its Attorney. 
R. F. PRAY, 
Defendant. 
By ALBERT A. ROSENSHINE, and 
GOLDMAN, NYE & SURR, 
His Attorneys. [380] 


Order Settling Bill of Exceptions. 


United States of America, 
Northern District of California,—ss. 

In the matter of the foregoing bill of exceptions, 
duly presented in time by the plaintiff, First Na- 
tional Bank of Park Rapids, plaintiff in error, 1T 
IS HEREBY ORDERED by said Court that said 
bill of exceptions be, and the same is hereby, settled, 
allowed and approved as true and correct in all 
particulars, and the same is hereby made a part of 
the records in the above-entitled cause. 

Given and made at San Francisco, California, 
this 8th day of March, 1922. 

WM. C. VAN FLEET, 
United States District Judge. 
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Receipt of a copy of the within bill of exceptions 
is hereby admitted this 2d day of March, 1922. 
ALBERT A. ROSENSHINE, 
GOLDMAN, NYE & SURR, 
Attys. for Deft. 
[Endorsed]: Filed Mar. 8, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [31] 


In the District Court of the United States, Southern 
Division of the Northern District of California, 
Second Division. 


No. 16,519. 
FIRST NATIONAL BANK OF PARK RAPIDS, 
Plaintiff, 
Vs. 
R. F. PRAY, 
Defendant. 


Petition for Writ of Error and Order Directing 
Writ to Issue. 

The above-named plaintiff, feeling itself ag- 
grieved by the judgment of the Court entered herein 
on the 20th day of January, 1922, comes now by its 
attorneys, Willard P. Smith and Mark K. Wooley, 
and petitions this Honorable Court for an order 
allowing said plaintiff to prosecute a writ of error 
to the Honorable the United States Circuit Court 
of Appeals for the Ninth Circuit, under and accord- 
ing to the laws of the United States on that behalf 
made and provided. 

WILLARD P. SMITH, 
MARK K. WOOLEY, 
Attorneys for Plaintiff. 
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Let a writ of error in the above cause issue as 
prayed for in the petition. 
WM. C. VAN FLEET, 
District Judge. 


[Endorsed]: Filed Mar. 27, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [32] 


In the District Court of the United States, Southern 
Division of the Northern District of California. 


No. 16,519. 
FIRST NATIONAL BANK OF PARK RAPIDS, 
Plaintiff, 
VS. 
im EF. PRAY, 
Defendant. 


Assignments of Error. 

Now comes the plaintiff in error herein and says 
that in the record and proceedings in the above- 
entitled action there is manifest error and now 
makes, presents and files the following assignments 
of error on which it will rely, as follows, to wit: 

I. i 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 1; said letter reads 
as follows: (Dated March 29, 1915.) 
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“Mr. W. M. Taber, 
‘*President the First National Bank, 
‘Park Rapids, Minn. 

Dear Sir: Pursuant to your letter of March 22d, 
1 am sending you herewith my check for $1500, and 
also the two notes of the White Stores Co. for 
$1500 and $4500 respectively. The first one named, 
we understand you are to cancel and keep on file 
with the other papers concerning this transaction. 

‘‘The payment on the $4500.00 note to be made 
from time to time as mentioned in a former letter. 

‘I would appreciate greatly if you could send me 
maps showing the locations of the various lands 
described in the list which you sent me. Also advise 
me if the taxes are paid and the interest on the 
mortgages. Also advise me when the other mort- 
gages expire. 

‘*Please let me know all of the above before you 
transfer the Shore mortgages to me as I may pre- 
fer to let the matter stand as it is rather than assume 
the payment of the other mortgages. Also let me 
know in a general way whether you think it would 
be possible to renew the other mortgages [33] 
providing they become due within a year. 

‘‘Thanking you for fixing this matter up for me, 
I remain, 

“Yours very truly, 
“Re Fk, PRAY.” 

Plaintiff then and there duly excepted. 

II. 

Said Court erred in sustaining the objection of 

the defendant to the introduction in evidence of a 
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certain letter which was offered and introduced in 
evidence by the plaintiff, as set forth in plaintiff’s 
bill of exceptions, Exception No. 2. Said letter reads 
as follows: 
‘‘Park Rapids, Minnesota, October 7th, 1915. 
ear, KR. F. Pray, 
‘“Westwood, Calif. 

Dear Sir: Yours of the 1st inst., to our Mr. Taber 
is at hand, and in regard to the White Stores’ note 
would say that I understand the conditions under 
which we are holding this note. Mr. Taber is still 
at the Rochester Hospital where he has undergone 
an operation for gall trouble. We expect him back 
here about the latter part of next week, as he seems 
to be getting along nicely. 

‘“Yours very respectfully, 
“M. C. SCHONEBERGER.”’ 
Plaintiff then and there duly excepted. 
IIT. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 3; said letter reads 
as follows: 

‘‘Park Rapids, Minnesota, February 21, 1916. 
“tr kh. I. Pray, 
‘Westwood, Calif. 

‘Dear Sir: I have yours of February 16th in 
reference to the J. Shere matter, and replying will 
say that the $17,800 mortgage to Wyman-Partridge 
is recorded before our mortgage and makes no men- 
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tion of our mortgage in any way, and unless we 
could show that they knew about ours it probably 
would come ahead of the $6,000 mortgage given to 
us by Mr. Shere, he told me that this mortgage 
could be taken up at any time, or that he could make 
almost any arrangements with them. 

‘‘T am writing Mr. Shere to-day concerning this 
matter and asking him to have it attended to; that 
is, to have them either release the $17,800 mortgage 
and to make a new one, or give us an agreement 
whereby the $6000 mortgage would be taken care 
before they look to their mortgage. I do not know 
for sure just what he can do. We are very anxious 
[34] indeed, to have this matter cleaned up, and 
of course if you can now arrange to pay the balance 
of the $5,000 mortgage, we will assign this mortgage 
to you, and do our best to get a second mortgage 
made on the property. 

‘“Yours very respectfully, 
W. M. TABER.”’ 

‘‘T have not been able to get any interest out of 
Shere. The $4500 note will be due Mch 22d and I 
shall be very glad to have it taken up.’’ 

Plaintiff then and there duly excepted. 

IV. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 4. Said letter 
read as follows: 


vs, BR. F aPrag, 49 


‘“Westwood, Cal., May 23, 1916. 
“Mr. W. M. Taber, 
‘First National Bank, 
‘*Park Rapids, Minn. 

‘‘Dear Sir: In reply to your letter of May 18th, 
J wonder if it would not be possible in some way 
to have Mr. Shere adjust the mortgage in some way 
with Wyman-Partridge Co. by cancelling the old 
one and giving a new one to have the one they give 
you take precedence over it. It must have been 
Mr. Shere’s intention to have the one they give 
you filed before the one for Wyman-Partridge. 
This may seem like an unusual procedure, ‘but Mr. 
Shere is an unusual man and does things in an un- 
usual manner and I will ask you to take the matter 
up along this line and see if you cannot get it fixed 
as I have suggested. What I mean is this: By 
endorsement J. Shere is responsible for the notes 
and to escape some of the liability on this, he might 
be able to make the trade. 

‘Is there any reason why you could not put in 
the claim on the notes which the White Stores Co. 
gave you in the amount of $6,000 as the matter 
probably stands that way on their books. Any 
dividend paid would, therefore, be on the larger 
amount and it would make it so much less for some- 
one to make up the difference. 

‘With the good times on the ton range I think 
the White Stores Co. will pay out much better than 
intimated in your letter, especially if put under a 
competent manager and if we could get the mort- 
gage adjusted as suggested and claim filed for 


50 First National Bank of Park Rapids 


$6000 instead of $4500, it would leave the amount to 
be made up very considerable less than now appears. 
The $1500 which I sent you a year ago could be 
kept as a credit to my personal account if you could 
handle it in this way. There is certainly no evidence 
to show that the White Stores Co. took up the $1500 
note. 

‘I am not in position at this time to take ad- 
vantage of the offer made in the last paragraph of 
your letter, but I would still be glad if you could 
give me the valuation of the land upon which Mr. 
Shere gave the mortgage, as asked for in a former 
letter. 

“Mours truly, 
Re PRA 
Plaintiff then and there duly excepted. [35] 
Ne 

Said Court errect in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 5. Said letter 
read as follows: 

June 1, 1916. 
“Mr ER. F. Pafay, 
‘Westwood, Cal. 

‘Dear Sir: I have yours of May 23d in reference 
to the White Store Company’s note, and replying 
will say that I feel very sure that Mr. Sheerer is 
not able to get the Wyman-Patrich people to release 
their mortgage. They promised to let me hear from 
them before June 1st but up to this I have heard 
nothing from them. On a separate sheet I give you 
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as near as I can the valuation of the lands that we 
have in the six thousand dollar ($6,000) mortgage. 
J am very anxious, of course, to get this matter 
cleaned up. I am ready and willing to do anything 
I can to help you but as you know, of course, when 
the loan was made, it was made on the stripe of 
your endorsement and it is really you that we are 
looking to for our payment and I would appreciate 
it very much if you would arrange at this time to 
take the loan up as it is due and we, of course, ought 
to have our money. If you cannot take it all up at 
this time I would suggest that you pay us what you 
can and I will take a new note from you bearing 
interest at the rate of six per cent and will hold 
the White Stores notes as collateral security to your 
note. 

‘‘T enclose you, herewith, a few blanks and you 
can fill them out payable to us in such amounts as 
you will be able to take care of and return to me and 
we will do our best to get what we can out of the 
White Store Company’s assets on the strength of 
the six thousand dollars ($6000) notes. 

‘‘T enclose you a little assignment or statement 
concerning the fifteen hundred dollars we now have 
and if satisfactory you can sign and return to me 
so that I ean file a claim for the six thousand dol- 
lars. ($6000) and interest. 

‘“‘T am very sorry, indeed, that this has fallen so 
heavily on you, but see no other way out of it at 
the present time. 

“Yours truly, 


a 
‘* President.’ 
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Plaintiff then and there duly excepted. 
VI 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain [36] letter which was offered and intro- 
duced in evidence by the plaintiff as set forth in 
plaintiff’s bill of exceptions, Exception No. 6. Said 
letter read as follows: 

‘‘November 19th, 1918. 
Mts eRe Ee Bray, 
‘“Westwood, Cal. 

‘“Dear Sir: We have been hoping we would be 
able to get something more out of the trustee in the 
White Stores Company but now have absolutely 
given up all hopes. We are still holding a loan of 
$4500 dated March 23, 1915 and upon which on 
May 17th, 1918 we received from the trustee $993.21 
which has been endorsed on the note, leaving a bal- 
ance of $3506.79 and interest. 

‘‘T always feel it is unnecessary to make expense 
if it can be avoided and at this time am going to 
make you this proposition, Mr. Pray. You send 
us one-half of the balance of this note without 
taking into consideration the interest, that 1s 
$1753.40 and we will cancel your name from the 
back of the note which entirely releases you. I feel 
that this is more than meeting you half way and trust 
we will receive a remittance as above stated by re- 
turn mail. This holds good only that you do so 
this month. 
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“We would be willing to take Liberty bonds if 
you prefer. 
‘Yours truly, 


6é 
? 


Pres.”’ 
Plaintiff then and there duly excepted. 
Veer 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 7. Said letter 
reads as follows: 


‘Westwood, Cal., November 26, 1918. 
“W. M. Taber, 
‘‘Pres., First National Bank, 
‘*Park Rapids, Minn. 

‘“Dear Sir: I have received your letter of Nov. 
19th in regard to the notes of the White Stores Co. 
and wish to thank you for the kind manner in which 
you have referred to them. 

‘“By same mail I also had a letter from the new 
trustee of the White Stores Co. in regard to final 
hearing, and have written my attorneys, Courtney 
& Courtney, for a little further information. I 
should hear from them in a few days and will then 
communicate with you. 

‘“With personal regards, I remain, 

‘Very truly yours, 
Prades eA 2?” 
Plaintiff then and there duly excepted. 
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VII. 

Said Court erred in sustaining the objection of the 
[37] defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 8. Said letter 
reads as follows: 

“Dec. 2d, 1918. 
"Me. Ro EW. Pray, 
‘Westwood, Calif. 

‘Dear Sir: I am just in receipt of yours of No- 
vember 26th and, as stated in my former letter, we 
will be glad to have you give this due consideration 
at as early a date as possible and advise us. 

‘Kindly give up your final answer between now 
and the 15th of this month. 

‘“With personal regards, I am, 

‘*Very sincerely yours, 
W. M. TABER.”’ 

Plaintiff then and there duly excepted. 

IX. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 9. Said letter 
reads as follows: 

‘*Westwood, Cal., Dec. 11, 1918. 
“Wim. M. Taber, 
‘*Pres., First National Bank, 
‘*Park Rapids, Minn. 
“Dear Sir: Referring to your recent correspond- 
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ence in regard to the White Stores notes. I have 
just to-day received a letter from Courtney & Court- 
ney, attorneys at Duluth, saying that there was in 
the hands of trustee, considerable amount for dis- 
tribution to the creditors of that company, and the 
distribution would soon be made. 

‘‘When this is done, I should be very glad to hear 
from you again. Please understand I do not wish 
to stall this matter off, but believe it is only proper 
to apply the distribution which you receive on these 
notes before making settlement. 

‘‘Very truly vours, 
“hw. aRAeY.’’ 
Plaintiff then and there duly excepted. 
Ss 

Said Court erred in sustaining the objection of 
the defendant to the. introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 10. Said letter 
reads as follows: [88] 


‘‘Park Rapids, Minnesota, Dec. 16th, 1918. 
mean. kk. EF. Pray, 
‘“Westwood, Calif. 

‘“My Dear Mr. Pray: I have yours of December 
11th in reference to the White Stores Company 
note and replying will say this. Of course, you re- 
alize I am very anxious, indeed, to get this matter 
cleaned up and off our books. 

‘If you care to make remittance as per my for- 
mer letter at this time, I will do this. I will agree 
to give you one-half of any further amounts that we 
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receive from trustee. I should think this would be 
quite satisfactory to you. 

“Kindly let me hear from you concerning this 
and oblige. 

“Yours truly, 
“W. M. TABER, 
‘‘President.”’ 
Plaintiff then and there duly excepted. 
XI. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 11. Said letter 
reads as follows: 

‘‘Park Rapids, Minnesota, 7/31/19. 
“Wir. ie Pray, 
‘Westwood, Cal. 

‘‘My Dear Sir: The First National Bank of 
Park Rapids has turned over to me, for adjustment, 
a note upon which you appear as a guarantor, dated 
March 22d, 1915, and upon which there remains still 
due, the sum of $3506.79 and interest. 

‘“Vou are of course familiar with the entire mat- 
ter and there is no necessity for my going into 
details, except to advise you that the Bank feels 
that they must do something to protect its interests. 
I am advised by the Receiver of the White Stores 
Company that it will be some time before they can 
close up this matter, as they have sued the Red 
River Lumber Company and expect to proceed on 
the double stock-holders liability. However, I am 


us. R. F. Pray. a7 


instructed to advise you that to clean this matter 
up, the Bank will accept the face of the note and 
will return to you all dividends that they reeecive 
in connection with the receivership. 

‘*In the event that you do not see fit to accept this 
proposition, the Bank have instructed me to sue on 
the note. This would be distasteful to the Bank, as 
well as the writer and I trust such course will not 
be necessary. 

‘‘Please let me hear from you at your earliest 
convenience. With kindest personal regards to 
yourself and family, I am, 

‘Very Truly Yours, 
“MARK J. WOOLEY.”’ 
Plaintiff then and there duly excepted. [39] 
XII. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 12. Said letter 
veads as follows: 

‘Westwood, Calif., Aug. 8, 1919. 
“Mr. Mark J. Wooley, 
‘“Park Rapids, Minn. 

‘“My Dear Mark: I have your letter of July 31st 
relative to the White Stores note given to the First 
National Bank, Park Rapids, and bearing my en- 
dorsement. 

‘‘Last spring Mr. Taber wrote me that the balance 
of the note was about $3500.00 and that if we would 
send one-half of this amount, he would cancel the 
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entire obligation against the White Stores and 
against me as an endoiser. At that time I wrote 
Mr. Sheve and told him about this offer and asked 
him to pay half of this settlement, and if he did, I 
would pay the other half and thus wipe this note 
out. Myr. Shere did not respond to this letter and 
I have written him again on the subject. 

‘“This whole affair of the White Stores Co. has 
been a most unfortunate thing for me as I lost 
$20,000.00 thru this investment and never felt I 
was responsible for it, morally, as I had nothing to 
do with the management of the stores. 

‘‘In addition to this loss I have already sent Mr. 
Taber $1500.00 and am very anxious, indeed, to see 
it cleaned up, as it certainly has been a source of 
worry and anxiety to me. 

‘“Would you not kindly ascertain Mr. Shere’s ad- 
dress and take the matter up with him direct and 
see 1f you cannot get half of the amount that Mr. 
Taber offered to settle for, and I will send the other 
half and get it out of the way. 

‘“Hoping vou will do this for me, I remain, 

‘Very truly yours, 
eK, Aye 6 
Plaintiff then and there duly excepted. 
XIII. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 13. Said letter 
reads as follows: 
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‘*Park Rapids, Minnesota, 8/29/19. 
moa ik. F. Pray, 
‘Westwood, Cal. 

‘‘My Dear Mr. Pray: I have a letter from J. 
Shere dated the 20th inst. in reply to a letter from 
me written after I had received your letter, in which 
he advises me that he has written you that he can do 
nothing at this time.”’ [40] 

‘‘T have again taken the matter up with Mr. Taber 
and he tells me that he wrote you Nov. 19th, 1918, 
making you the propostion you suggested in your 
letter, but that same was contingent upon an ac- 
ceptance during the month of Nov. 1918 and inas- 
much as you did not see fit to accept same, he now 
advises me that he would not settle on that basis. 

‘“You will understand that I have no discretion 
in this matter, the Bank simply renews the offer I 
made you in my former letter and that is contingent 
upon an early adjustment. 

‘‘T cannot help but feel that Shere is not doing 
the square thing with you, I see him frequently, he 
is located in the Andrus Building two doors from 
my father’s office and I believe that he is making 
money, but of course has no tangible assets. 

‘‘The Bank looks to you as a responsible party 
for this money, anything that I could do for you in 
getting a settlement out of Shere I would be glad 
_to do, but the Bank insists upon a settlement in the 
unmediate future or they will insist upon an action 
being started to recover the total amount due with 
interest. 

‘“T appreciate your position in this matter and 
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realize that the whole affair was an unfortunate one, 
but you realize that banks look at the business, not 
the human side of questions. 

‘I shall greatly appreciate an early reply and 
trust that same will be adjusted without the un- 
pleasantness of having to institute an action. 

‘Very truly yours, 
MARK J. WOOLEY.”’ 

Plaintiff then and there duly excepted. 

Dey: 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of a 
certain letter which was offered and introduced in 
evidence ‘by the plaintiff as set forth in plaintiff’s 
bill of exceptions, Exception No. 14. Said letter 
reads as follows: 


‘“Westwood, Calif., Sept. 19, 1919. 
“Mr. Mark J. Wooley, 
°*Park Rapids, Minn. 

‘‘Dear Sir: Since our last correspondence, I have 
tried very hard to get Mr. Shere to pay his half of 
the remaining portion of the note due the bank at 
Park Rapids, but without any success whatever. 

‘‘Tnasmuch as the bank insists upon its legal right 
to sue the endorsers of the note, for which, however, 
T do not blame them, I suggest that they go ahead 
and sue either Mr. Shere or myself, or jointly, and 
ascertain what the outcome will be. 

‘‘Of course, I am very sorry to have this action 
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taken but see no way in which my legal rights may 
be determined any other way. 
“Very truly yours, 
“Kot. Pieay.”’ 
Plaintiff then and there duly excepted. [41] 
XV. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of two 
certain letters, dated respectively September 29th, 
1919 and October 4th, 1919, which were offered and 
introduced in evidence by the plaintiff as set forth 
in plaintiff’s bill of exceptions, Exception No. 15. 
Said letter of September 29, 1919, reads as follows: 


‘‘Park Rapids, Minnesota, 9/29/19. 
aie R. EF. Pray, 
‘Westwood, Cal. 

‘Dear Sir: I have your favor of the 19th inst. 
and note what you say in regard to being unable to 
secure any kind of a settlement out of J. Shere. 

‘*In case I should be able to secure a note from 
Mr. Shere running to you, for one-half of the 
amount due, would you in that case adjust this mat- 
ter with the Bank? 

“Tf you are interested in this proposition advise 
me and I will see what I can do. In any event 
please let me know what you think about same. 

‘Yours Truly, 
“MARK J. WOOLEY.”’ 

Said letter of October 4, 1919, reads as follows: 
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‘“Westwood, Calif., Oct. 4, 1919. 
‘“Mr. Mark J. Wooley, 
‘*Park Rapids, Minn. 

‘Dear Sir: In reply to your letter of Sept. 29th: 

‘‘T would not be satisfied to pay half the note with 
the understanding that Mr. Shere would give his 
note for the balance, as I am afraid Mr. Shere would 
not be in a position to pay the note when it became 
due. I had thought you were proceeding to put 
this matter in court, so I referred the matter to my 
attorney out here and he thinks it will be satisfactory, 
in order to determine just what my liability is, to 
have suit brot on the note. 

‘Sorry I cannot see my way on account of the 
reason given to take up Mr. Shere’s proposition. 

“Yours truly, 
‘i OF. PRAY.” 

Plaintiff then and there duly excepted. 

XVI. 

Said Court erred in sustaining the objection of 
the defendant to the introduction in evidence of two 
certain letters dated respectively June 26th, 1920 
and July 22d, 1920, which were offered and intro- 
duced in evidence by the plaintiff, as set forth in 
plaintiff’s bill of exceptions, Exception No. 16. 
Said letter of June 26th, 1920, reads as follows. 
[42] 

‘‘Park Rapids, Minn., June 26th, 1920. 
“Mr. R. F. Pray, 
‘“Westwood, Cal. 
‘‘My dear Sir: Mr. Taber has just eens in to see 
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me again in regard to the notes he holds in which 
you are interested. 

‘“‘He has just figured up the total amount, in- 
eluding interest, and the same amounts to about 
$5,300. which does not figure all of the interest 
that is due. However, estimating it upon a basis 
of $5,000. Mr. Taber requested that I again write 
you making you the following proposition: 

“That the Bank will accept from you and give 
you a release from all further liability, the sum 
of $2,500, and pay you one-half of any amounts 
that may be realized from dividends yet to be paid 
from the trusteeship of the White Stores Com- 
pany. 

‘‘He would rather clean this matter up with you 
in this way then to be forced to go to the expense 
and trouble and the incidental unpleasantness of 
the institution of a law suit. He tells me that of 
course you were aware of the fact that at the time 
this money was loaned that he looked to you as 
the responsible individual in the transaction. 

‘‘T trust that you can see your way clear to ad- 
just this matter on this basis and we shall be very 
glad if you so desire to institute an action in the 
State of Minnesota to recover from Mr. Shere, 
who, I think, is probably making some money. 
But in any event kindly give me a definite answer 
as to your intention in regard to adjusting this 
matter so that there will be no question as to what 
course the Bank must pursue. 

‘‘Very truly yours, 
“MARK J. WOOLLEY.”’ 
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Said letter of July 22d, 1920, reads as follows: 
‘“Westwood, Calif., July 22, 1920. 
‘‘Mr. Mark J. Woolley, 
‘‘Park Rapids, Minn. 
‘‘My Dear Mr. Woolley: 

‘Since receiving your letter of June 26th in re- 
gard to the White Stores notes, which I endorsed, 
I have consulted with my attorneys here and they 
advise me to let the matter go to suit, as in that 
way my legal rights will be fully protected in the 
matter. 

‘‘T appreciate very much the lenient manner in 
which Mr. Taber has treated this matter, and am 
sorry I will not be in position to take advantage 
of his kindness. I think possibly the best for all 
concerned will be to let the matter go to trial. 

‘‘Hoping you are enjoying the best of good luck 
in your practice and in your business, I remain, 

‘Yours truly, 
“hk. F. PRAY 

Plaintiff then and there duly excepted. . 

XVII. 

Said Court erred in granting a nonsuit to de- 
fendant as set forth in plaintiff’s bill of exceptions, 
Exception No. 17 plaintiff then and there duly ex- 
cepted. [43] 

XVIII. 

Said Court erred in giving, making, rendering, 
entering and filing its judgment in the above-en- 
titled action in favor of the above-named defend- 
ant and against the above-named plaintiff. 
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DOS. 

Said Court erred in not giving, making, render- 
ing and filing its final judgment in the above-en- 
titled action in favor of the above-named plaintiff 
and against the above-named defendant. 

XX. 

Said Court erred in giving, making, rendering, 
entering and filing its final judgment in the above- 
entitled action in favor of said defendant and 
against said plaintiff upon the pleadings and rec- 
ord in said action. ; 

XXI. 

Said Court erred in giving, making, rendering, 
entering and filing its final judgment in said ac- 
tion in favor of said defendant and against said 
plaintiff in this, that said final judgment was and 
is contrary to law and to the cause made and facts 
stated in the pleadings and record in said action. 

In order that the foregoing assignments of error 
may appear of record said plaintiff presents the 
same to said Court, and prays that such disposi- 
tion be made thereof as is in accordance with law 
and the Statutes of the United States in such cases 
made and provided; and said plaintiff herein prays 
the reversal of the above mentioned final judgment 
heretofore given, made, rendered, entered and filed 
in the above-entitled court, in the above-entitled 
action. 
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Dated: San Francisco, California, March 23, 
Ls 
FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff, Plaintiff in Error. 
By its Attorneys, 

WILLARD P. Sime 
MARK J. WOOLEY. [44] 


United States of America, 
Northern District of California,—ss. 

We, the undersigned, attorneys for the above- 
named plaintiff, plaintiff in error herein, do hereby 
certify that the foregoing assignments of errors is 
made on behalf of said plaintiff, plaintiff in error 
herein, and is in our opinion well taken, and the 
same now constitutes the assignments of error upon 
the writ prayed for. 

Dated: San Francisco, California, this 23d day 
of Mareb, 1922. 

WILLARD P. SMITH, 
MARK J. WOOLLEY, 
Attorneys for Plaintiff and Plaintiff in Error 
Herein. 

Receipt of a copy of the within assignment of 
errors is hereby admitted the 28th day of March, 
G22: 

ALBERT A. ROSENSHINHE, 
GOLDMAN, NYE & SURR, 
Attorneys for Defendant. 


[Endorsed]: Filed Mar. 29, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[45] 
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(Bond on Writ of Error.) 


KNOW ALL MEN BY THESE PRESENTS, 
That we, First National Bank of Park Rapids as 
principal, and United States Fidelity and Guaranty 
Company, as surety, are held and firmly bound unto 
R. EF. Pray in the full and just sum of Three Hundred 
and 00/100 Dollars, to be paid to the said R. F. 
Pray, his certain attorney, executors, administrators 
or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors and 
administrators, jointly and severally, by these pres- 
ents. Sealed with our seals and dated this 24th 
day of March in the year of our Lord one thousand 
nine hundred and twenty-two. 

WHEREAS, lately at a District Court of the 
United States for the Northern District of Califor- 
nia, Southern Division in a suit depending in said 
Court, between First National Bank of Park Rap- 
ids, Plaintiff, vs. R. F. Pray, Defendant, a judg- 
ment was rendered against the said First National 
Bank of Park Rapids and the said First National 
Bank of Park Rapids having obtained from said 
Court a writ of error to reverse the judgment in the 
aforesaid suit, and a citation directed to the said R. 
F. Pray citing and admonishing him to be and ap- 
pear at a United States Circuit Court of Appeals 
for the Ninth Circuit, to be holden at San Francisco, 
in the State of California. 

NOW, THE CONDITION OF THE ABOVE 
OBLIGATION IS SUCH, That if the said First 
National Bank of Park Rapids shall prosecute its 
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said writ of error to effect, and answer all damages 
and costs if it fails to make its plea good, then the 
above obligation to be void; else to remain in full 
force and virtue. 
Acknowledged before me the day and year first 
above written. 
FIRST NATIONAL BANK OF PARK 


RAPIDS. [Seal] 
UNITED STATES FIDELITY & GUAR- 
ANTY COMPANY. [Seal] 


By HENRY V. D. JOHNS, 
Attorney-in-fact. 
By ERNEST W. SWIVGLEY, 
Attorney-in-fact. 
(Premium charged for this bond is $10.00 per 


annum.) [46] 
Form of bond and sufficiency of sureties ap- 


proved. 
WM. C. VAN FLEET, 
Judge. 


[Endorsed]: Filed Mar. 27, 1922. W. B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 
[47] 


——S 


(Title of Court and Cause.) 


(Praecipe for Record on Writ of Error.) 
To the Clerk of said Court: 
Sir :— 
Please prepare record on writ of error to em- 
brace the following: 
1. Third amended complaint. 
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2. Answer to third amended complaint. 
3. Stipulation waiving jury. 
_ 4, Minutes of Court on nonsuit. 
). Judgment. 
6. Bill of exceptions and order settling bill of 
exceptions. 


7. Assignments of error. 
8. Petition for writ of error. 
9. Order for writ of error. 
10. Writ of error. 
11. Order allowing writ of error. 
12. Citation on writ of error. 
13. Praecipe. 
14. Bond. 
WILLARD P. SMITH, 
Attorney for Plff. in Error. 


[Endorsed]: Filed Apr. 1, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clark. [48] 


ee 


In the Southern Division of the United States Dis- 
trict Court in and for the Northern District of 
California, Second Division. 


No. 16,519. 
THE FIRST NATIONAL BANK OF PARK 
RAPIDS, 
Plaintiff, 
VS. 
ine I’. PRAY, 


Defendant. 


70 First National Bank of Park Rapids 


Certificate of Clerk U. S. District Court to Tran- 
script of Record. 

I, Walter B. Maling, Clerk of the District Court 
of the United States, in and for the Northern Dis- 
trict of California, do hereby certify the foregoing 
forty-eight (48) pages, numbered from 1 to 48, in- 
clusive, to be a full, true and correct copy of the 
record and proceedings in the above-entitled cause, 
as enumerated in the praecipe for record on writ of 
error, as the same remains of record and on file in 
the office of the Clerk of said court, and that the 
same constitute the return to the annexed writ of 
error. 

I further certify that the cost of the foregoing 
return to writ of error is $29.90; that said amount 
was paid by the plaintiff, and that the original writ 
of error and citation issued in said cause are hereto 
annexed. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said District Court, 
this Ist day of April, A. D. 1922. 

[Seal ] WALTER B. MALLING, 
Clerk United States District Court for the North- 

ern District of California. [49] 


Writ of Error. 
UNITED STATES OF AMERICA,—ss. 

The President of the United States of America, to 
the Honorable, the Judges of the District Court 
of the United States for the Northern District 
of California, GREETING: 
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BECAUSE, in the record and proceedings, as 
also in the rendition of the judgment of a plea which 
is in the said District Court, before you, or some of 
you, between First National Bank of Park Rapids, 
plaintiff in error, and R. F. Pray, defendant in 
error, a manifest error hath happened, to the great 
damage of the said First National Bank of Park 
Rapids, plaintiff in error, as by its complaint ap- 
pears: 

We, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit 
Court of Appeals for the Ninth Circuit, together 
with this writ, so that you have the same at the City 
of San Francisco, in the State of California, within 
thirty days from the date hereof, in the said Circuit 
Court of Appeals, to be then and there held, that, 
the record and proceedings aforesaid being 1n- 
spected, the said Cireuit Court of Appeals may 
eause further to be done therein to correct that 
error, what of right, and according to the laws and 
customs of the United States, should be done. 

WITNESS, the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the United States, 
the 29th day of March, in the vear of our Lord one 
thousand nine hundred twenty-two. 

[Seal] WALTER B. MALING, 
Clerk of the United States District Court for the 

Northern District of California. 
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Allowed by: 
WM. C. VAN FLEBRT, 
United States District Judge. [50] 
Receipt of a copy of the within writ of error is 
hereby admitted this 30th day of March, 1922. 
ALBERT A. ROSENSHINE, 
B. 
Attorney for Defendant. 


[Endorsed]: No. 16,519. United States District 
Court for the Northern District of California. 
First National Bank of Park Rapids, Plaintiff in 
Hrror, vs. R. F. Pray, Defendant in Error. Writ 
of Error. Filed Apr. 1, 1922. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. 


—_—> 


Return to Writ of Error. 

The answer of the Judge of the District Court 
of the United States, in and for the Northern Dis- 
trict of California, Second Division. 

The reeord and all proceedings of the plaint 
whereof mention is within made with all things 
touching the same, we certify under the seal of 
our said Court, to the United States Circuit Court 
of Appeals for the Ninth Circuit, within mentioned, 
at the day and place within contained, in a certain 
schedule to this writ annexed as within we are 
commanded. 


By the Court. 
[Seal] WALTER B. MALING, 


Clerk United States District Court for the Northern 
District of California. [51] 
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Citation on Writ of Error. 


UNITED STATES OF AMERICA,—ss. 
The President of the United States to R. F. Pray, 
GREETING: 

You are hereby cited and admonished to be and 
appear at a United States Circuit Court of Appeals 
for the Ninth Circuit, to be holden at the City of San 
Francisco, in the State of California, within thirty 
days from the date hereof, pursuant to a writ of 
error duly issued and now on file in the Clerk’s Office 
of the United States District Court for the North- 
ern District of California, Southern Division, 
wherein First National Bank of Park Rapids is 
plaintiff in error, and you are defendant in error, to 
show cause, if any there be, why the judgment ren- 
dered against the said plaintiff in error, as in the 
said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done 
to the parties in that behalf. 

WITNESS, The Honorable WILLIAM C. VAN 
FLEET, United States District Judge for the 
Northern District of California, this 29th day of 
March, A. D. 1922. 

WM. C. VAN FLEET, 
United States District Judge. [52] 

Receipt of a copy of the within citation on writ 
of error is hereby admitted this 30th day of March, 
1922. 

ALBERT A. ROSENSHINE, 
B. 
Attorney for Defendant. 
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[Endorsed]: No. 16,519. United States District 
Court for the Northern District of California. 
First National Bank of Park Rapids, Plaintiff in 
Error, vs. R. F. Pray, Defendant in Error. Cita- 
tion on Writ of Error. Filed Apr. 1, 1922. W. B. 
Maling, Clerk. By J. A. Schaertzer, Deputy Clerk. 


[Endorsed]: No. 8854. United States Circuit 
Court of Appeals for the Ninth Circuit. First Na- 
tional Bank of Park Rapids, a Corporation, Plain- 
tiff in Error, vs. R. F. Pray, Defendant in Error. 
Transcript of Record. Upon Writ of Error to the 
Southern Division of the United States District 
Court of the Northern District of California, Sec- 
ond Division. 

Filed April 1, 1922. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul PR, 0’ Briew 
Deputy Clerk. 


